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Over disclosure?
 
The Jackson Reforms are now three years old and the unease within the profession as to their impact 
upon access to justice and the spiraling cost of litigation remains acute. While litigators across the 
board, from the fast growing ranks of litigation-only firms to full service global players, remain busy 
for now, many point to dark clouds on the horizon as the twin spectres of higher court fees and ever 
increasing disclosure costs take hold. In the latest of our exclusive series of online surveys conducted 
with the support of the LSLA, 82% of respondents said that litigation would get more expensive over 
the next five years, while 65% said that increased court fees had affected their clients’ decision 
to commence proceedings (87% predict that the numbers avoiding court would increase in the 
future). Some bright spots do exist, particularly in relation to a more nuanced approach to Summary 
Assessment while Master Matthews’s game-changing decision on predictive coding in Pyrrho 
Investments has been warmly received by the market. Yet it is clear that those who predicted that the 
initial teething problems associated with the Jackson Reforms would have been worked through by now 
continue to be wide of the mark. Here we examine the disclosure debate and other key pressure points 
affecting civil litigation and ask why Sir Rupert Jackson’s vision of increased access to justice for all has 
not yet translated into practice. 

Author: James Baxter

I
t is to Lord Justice Jackson’s credit that 
his reforms clearly provide the courts and 
users with an effective means by which to 
limit the scope of disclosure required in 

any action. Under the menu of disclosure 
options in CPR 31(5)7, for example, there is 
no longer a presumption in favour of standard 
disclosure. Yet standard disclosure is still the 
default approach taken by litigants and the 
courts in practice.   

Anecdotal evidence, meanwhile, suggests 
that very little use is made of the other 
disclosure options available under 31(5)7, 
such as disclosure given on an issue by 
issue basis, or arbitration style disclosure 
requests. Litigators point out that while 
standard disclosure is often appropriate 
for some disputes, particularly those 
where documents are likely to be critical 
to the outcome or where the amounts at 
issue render it proportionate to carry out 
a standard search, there are undoubtedly 
many cases which can be fairly and 
effectively tried without the need for 
extensive disclosure.   

Ed Crosse, president of the LSLA and 
partner at Simmons & Simmons, says: “In 
circumstances where we already have the 
means to cut down the scope of disclosure 
under the CPR, the onus must surely be 
not only on the parties and their advisers 
to explore and agree a proportionate 
approach to disclosure in advance of the case 
management conference (CMC), but also on 

the courts proactively to challenge parties 
where they have failed to do so.  A more 
robust and challenging case management 
approach to disclosure by the courts would 
be welcomed by many.”

Respondents to our survey were 
overwhelmingly of the view that the nature 
and extent of disclosure has an impact on 
all subsequent phases of a case and that an 
early and robust approach could in many 
cases significantly reduce the costs of the 
subsequent phases in litigation. They report 
that it is becoming extremely difficult to 
justify the cost of standard disclosure in 
every case in the hope of finding the elusive 
smoking gun. Many advocate that a more 
nuanced approach needs to be adopted in 
most cases with both the parties and the 
court engaging in a process of identifying 
the issues for disclosure and the types of 
disclosure needed. David Greene, NLJ 
consultant editor and senior partner at 
Edwin Coe comments: “Parties looking for 
the smoking gun are going to have to devise 
co-operative ways of undertaking that 
exercise in a proportionate and effective 
way.” Francesca Kaye, a partner at Russell 
Cooke, agrees that to manage disclosure 
there needs to be a considerable level of 
co-operation between the parties prior to 
the CMC with full engagement in the issues 
of the case and the nature and extent of 
disclosure needed.

 She says: “This has the apparent 
disadvantage of front loading costs at a 
relatively early stage in proceedings and 
before cost budgeting has been completed. 

However, if done well, and at this early 
stage, it can have a significant impact on the 
overall costs of a case. Judges also need to be 
prepared to engage with the disclosure issues 
and make robust case management decisions 
about limiting or containing disclosure in 
appropriate cases.”

Kaye adds: “The court rules as presently 
formulated provide both the judges and the 
parties with the tools to manage disclosure 
yet it will only be contained if there is a 
significant change in attitude and approach. 
Disclosure, and in particular electronic 
disclosure, is the most significant issue to be 
addressed if the costs of litigation overall are 
to be contained.”

The issue of electronic disclosure has 
been thrust back into the spotlight recently 
with Master Matthews’s judgment in Pyrrho 
Investments cited as a market-moving 
decision for the use of predictive coding 
during disclosure. The decision has been 
welcomed by court users, prompting debate 
and greater awareness of the challenges that 
e-disclosure presents.  

Pyrrho Investments is the first domestic 
case to explain and provide judicial 
endorsement for the use of technology 
assisted reviews. While it is limited by 
focusing on one software solution, the case 
can clearly be used by analogy for others.  

A common view among litigators, 
however, is that for the decision to have 
real impact, the parties and their advisers 
need to engage at an early stage in the 
disclosure process to identify and agree 
upon the effective use of technology 
assisted review (TAR) to manage 
e-disclosure. The CPR already require the 
parties to do this, but strong anecdotal 
evidence suggests the parties fail to 
grapple with the issue and instead default 
to limited technology solutions, such as the 
use of rudimentary key word searches and 
extensive manual reviews.

Neil Dooley, partner, Steptoe & Johnson, 
says: “The Pyrrho Investments decision is 
just a start and will not be the answer in 
every case. The parties and the court will 
always look at ways to control costs. One 
party often uses disclosure as a stick to beat 
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an opponent by seeking to cause the other 
to incur significant costs. The obligation 
to give disclosure has not changed. Pyrrho 
simply confirms that in an appropriate 
case the coding technology is sufficiently 
sophisticated to replace the usual keyword 
and manual reviews. However, someone 
within the legal team needs to test the 
veracity of the disclosure and you will 
always need to deploy significant resources 
reviewing the other party’s disclosure.”

In the meantime courts, clients and 
practitioners continue to grapple with 
the consistent use of the tools that are 
available to manage e-disclosure in a 
proportionate and pragmatic fashion.  As 
Julian Acratopulo, a partner at Clifford 
Chance, sums up: “The Pyrrho Investments 
case illustrates what can be achieved by 
collaborative participants. It remains to be 
seen whether in practice it will be the role 
model for non-cooperative parties.”

Fees issue
While the costs associated with disclosure 
continue to rattle litigants across the board, 
many are increasingly being deterred by 
even reaching that stage as governmental 
hikes in court fees continue to bite. Last year 
the Ministry of Justice (MOJ) imposed a new 
fee regime using a 5% issue fee for claims, 
capped at £10,000.

There is little doubt that for lower value 
claims, the substantial hike in court fees 
has already deterred many clients from 
issuing proceedings. Not only do clients 
now have to bear front-loaded costs before 

issuing proceedings, but now a significant 
proportion of their litigation spend will have 
to be devoted to paying the court issue fee. 
For those cases which ultimately run through 
to trial, an increased fee may turn out to be a 
reasonable price to pay for using the courts, 
yet this doesn’t take into account the fact that 
the vast majority of cases settle early on in the 
proceedings. For those cases, the court fee is 
likely to be disproportionate to the services 
provided, according to respondents to our 
survey. There is already anecdotal evidence 
that clients are considering changing their 
dispute resolution clauses in favour of other 
jurisdictions and forums due to the perceived 
expense of litigating in England and Wales 
and increased court fees are considered 
extremely unhelpful in this regard. 

Ted Greeno, a partner at Quinn Emanuel 
Urquhart & Sullivan says: “In the year 
since enhanced fees were introduced in the 
Commercial Court, the number of new cases 
commenced has fallen significantly. This 
appears to have come as a surprise only to the 
MOJ, whose impact assessment for enhanced 
fees assumed that there would be no fall in the 
volume of new cases. That assumption was 
not based on any evidence and indeed ignored 
warnings to the contrary in the research 
commissioned by the MOJ itself.”

He adds: “Not only has this shortfall 
contributed to a deficit in the MOJ’s budget 
but the loss to general taxation receipts will 
have been considerable. It is a policy own 
goal which was widely predicted. That it was 
done in the name of ‘access to justice’, and 
the MOJ wants to increase fees yet more to 

offset its deficit, raises serious questions as to 
government competence.”

While lawyers claimed a minor victory 
after the government dropped plans to raise 
the cap to £20,000, the existing regime still 
represents a major barrier to justice for many 
individual and SME claimants.

Graham Huntley, a partner at Signature 
Litigation, says: “There is no doubt that court 
fees have acted as a stifling factor in bringing 
lower value claims in front of the court. 
There are for example many examples where 
smaller maritime and other arbitrations 
generate issues that the Commercial 
Court needs to deal with, ranging from 
enforcements to appeals and so on. Often 
the ability to get the defendant/opponent 
in front of the court is an important factor, 
but if the cost of that is prohibitive then that 
generates access to justice issues for the 
parties seeking assistance from the court.”

Respondents to our survey indicated that 
increased court fees are already changing 
behaviours and influencing decision-making 
for both litigants and their legal advisers. 
This is particularly the case for claims with 
a value of between £200K and £500K where 
the current maximum court fee of £10,000 
is payable but is a significant investment in 
the claim.

Litigators say that fewer claimants are in 
a position to pursue their claims through 
the courts with the investment of £10,000 
at the outset being a considerable deterrent 
and so are ever more keen to reach an early 
settlement on the best terms available 
without the need to do so.

According to Kaye: “Defendants can be 
more resistant to settlement pre-issue of 
proceedings to put pressure on claimants 
to settle earlier and for less, taking the risk 
about whether the claimant will in fact find 
£10,000 to issue.

“This, perhaps, unintended consequence 
is both hampering access to justice for some 
but also causing some claims that previously 
would have settled pre-issue to be issued 
only to be settled soon after once the 
claimant has committed to the fee. It might 
be suggested that this is the perfect outcome 
for the court service!”

Has costs budgeting increased or decreased costs overall?

Disclosure: engagement matters

“ A more robust and challenging case management approach to disclosure by the 
courts would be welcomed by many” 
Ed Crosse, LSLA president and partner, Simmons & Simmons

“ Parties looking for the smoking gun are going to have to devise ways of undertaking 
that exercise in a proportionate and effective way”
David Greene, NLJ consultant editor and senior partner, Edwin Coe

“ Disclosure, and in particular electronic disclosure, is the most significant issue to 
be addressed if the costs of litigation overall are to be contained”
Francesca Kaye, partner, Russell Cooke.
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Of course, the other aspect of increased 
court fees is that claimants are more likely to 
need litigation funding assistance which also 
impacts on their ability and desire to pursue 
claims and what their net recovery might be.  

It is perhaps unsurprising that claimants 
are blinking first when faced with high 
stakes situations where the deck, at least in 
terms of their financial power, is increasingly 
loaded against them.  

 “Clients used to litigating in London are 
still shocked by the increases. It still appears 
to have been an ill-conceived plan. It would 
have been much better to have built in 
increases as a matter progressed to spread 
the cost,” says Dooley.

Assessment costs
As litigators look for ways to reassure 

claimants that they can still believe in the 
system, summary assessment of costs by 
a trial judge receives surprisingly positive 
backing in our survey. Almost two thirds 
(61%) of respondents said they welcome 
this although this statistic is qualified 
significantly by the types of case deemed 
relevant.

The summary assessment of an adverse 
costs order can clearly have an immediate 
and sobering influence on a party’s conduct 
in litigation. It is considered by litigators 
to be a helpful tool to discourage meritless 
applications and poor litigation behaviours, 
which the courts should be ready to use.  

Indeed, interlocutory costs orders, which 
are not summarily assessed, are often 
quickly forgotten by the parties and only 
become relevant in those cases which go 
to judgment and then through the taxation 
process. The burden, time and expense of 
getting costs assessed is thus considerable 
and generally avoided by most, particularly 
in cases where there are concerns about 
post-judgment recovery. By assessing 
interlocutory costs during rather than after 
the proceedings, the successful party has a 
much better chance of having its costs orders 
paid than might otherwise be the case.  

However, the overwhelming view from 
respondents is that summary assessment of 
costs by a trial judge following judgment is 
not welcome. The court will usually make 
an award of costs on account and that award 
is often substantial and similar to recovery 
by summary assessment. Moreover, the 
very purpose of a costs award is to enable a 
successful party to recover its actual costs 
and litigators feel strongly the party should 
not be deprived of that right. Finally, the fact 
that costs may be assessed by a costs judge is 
considered a deterrent against claiming costs 
that are not recoverable. 

Crosse says: “The burden, time and 
expense of getting trial costs assessed is 
considerable and generally avoided by 
most, particularly in cases where there are 
concerns about post-judgment recovery 
on enforcement. The approach taken on a 

detailed taxation of costs is far too granular. 
You have to set out and justify individual line 
items of time recorded. Despite this, very 
often the outcome of any such assessment is 
the same; namely an order that you recover 
between 60% to 70% of your costs.”

He adds: “One of the challenges faced 
by a party going through this process is 
that the costs judge will not have had any 
involvement in the underlying proceedings. 
The issues in the case, their relative 
importance and how those issues played 
out during the proceedings all have to be 
carefully explained to the costs judge in 
order to demonstrate that the related costs 

were reasonable and proportionate.  By 
contrast, if those costs are assessed by the 
trial judge, he or she will be  well-placed 
to form a view on whether the parties’ 
conduct or issues which gave rise to the 
costs justify recovery.”

Litigators also point out that a detailed 
assessments of costs can take many 
months if not years to complete, sometimes 
requiring a further lengthy hearing prior 
to any determination. This is considered 
an uncomfortable point to explain to most 
clients, since the related costs can often run 
to hundreds of thousands of pounds.

The courts have, of course, already 
embraced the idea of having costs summarily 
assessed by the trial judge. Under the 
Shorter Trials Pilot Scheme (STS), which 
commenced late last year, there is no cost 
budgeting. Instead, a docketed judge will 
oversee the case from start to finish and 
will then summarily assess the parties’ 
costs following judgment. This proposal 
was welcomed by the profession and court 
users when the pilot scheme went out to 
consultation last year.

Because the docketed judge has had 
oversight of the proceedings from the start 
and has ultimately seen how the disputed 
issues have been determined and how the 
parties have behaved, they are clearly best 
placed to decide on whether the costs are 
reasonable and proportionate. Although the 
STS does not require cost budgeting, the 
parties will still be required to submit details 
of their costs in the Precedent H form 21 days 
before the trial. 

But, aside from short trials, there is little 
to escape the fact that summary assessment 
of costs reduces the cost of the process 
of costs assessment, not the cost of the 
litigation as a whole.  

According to Acratopulo: “If summary 
assessment is treated as a way of reducing 
litigation costs generally, it will merely 
increase the gap between a successful 
litigant’s actual costs and what it can recover 
from the losing side. That is both unfair on 
the successful party and risks removing one 
of the key features of litigation in England, 
namely the ability of the winner to recover a 
large proportion of the costs involved.”

Budget holiday
But as the costs bandwagon rolls on, it is 
hard to avoid the feeling that whatever 
Jackson does to limit the price of litigation 
on a procedural basis is doomed to fail. One 
of the key features of the reforms ushered 
in three years ago was the new Precedent 
H form which forced parties to exchange 
costs budgets before the case came to trial. 
The thinking, which was applauded by most 
prior to implementation, was that greater 
cost control from the beginning of a dispute 
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Do you anticipate the continued 
growth in boutique litigation firms?

“ Budgeting has led to excessive and costly 
duplication. For example, the statement of 
costs form for summary assessment bears no 
resemblance to Precedent H or the bill of costs on 
assessment. The same information thus has to be 
re-drafted and re-presented in several different 
ways which is embarrassing to have to explain  
to the lay client”
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would give more certainty to both sides as 
the litigation progressed. Despite this, 80% 
of respondents to our survey conclude that 
the measures have actually increased costs 
overall. While this is an improvement on the 
91% response recorded in our survey a year 
ago it remains a damning indictment of both 
the spirit and efficacy of the Jackson reforms.

Most of the negative comment from 
respondents focuses on the increased 
bureaucracy inherent in the new system that, 
somewhat ironically, is considered the main 
driver for increasing costs. As Greene points 
out: “Budgeting remains a costs centre of its 
own with fee owners’ time, costs lawyers 
and counsel all being involved. It may still be 
early days but budgeting remains a cause of 
increased costs.”

According to one litigator: “We have been 
providing costs estimates in formats our 
clients want for many years. Yet providing 
them in the format the court wants, and the 
time and effort involved in seeking to agree 
them, is massive and seen by most clients as 
having little or no benefit.”  While another 
complains of significant inconsistencies 
within the system saying, “Budgeting has 
led to excessive and costly duplication. For 
example, the statement of costs form for 
summary assessment bears no resemblance 
to Precedent H or the bill of costs on 
assessment. The same information thus has 
to be re-drafted and re-presented in several 
different ways which is embarrassing to have 
to explain to the lay client.”

In many ways, Sir Rupert Jackson’s 
attempts to bring fixed costs into multi-
track litigation are a tacit admission that the 
current costs budgeting regime isn’t working. 
Earlier this year he announced proposals 
to impose a radical fixed costs regime on 
all cases between £25,000 to £250,000. 
Like budgeting, the concept of fixed costs is 
considered an admirable one in principle. 
Disputes lawyers applaud the emphasis upon 
certainty and efficiency while many clients 
are surely more likely to litigate claims if they 
know the full cost in advance. Moreover, the 

The London Solicitors Litigation 
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interests of a wide range of civil litigators 
in London. Its 2,000 members represent 
the major litigation practices, ranging from 
the sole practitioner to large international 
firms. It provides a strong and effective 
voice for litigators in law-defining 
consultations and debate. LSLA also runs 
a popular high-profile series of Spring and 
Autumn lectures featuring leading figures 
in law. Website: www.lsla.co.uk

New Law Journal, the leading weekly legal 
magazine, keeps you up-to-date with news 
and change across case law, legislation 
and changes in procedure across core 
civil practice areas. Key developments are 
presented in an easily digestible format, 
together with analysis of their implications 
and practical advice for busy practitioners. 
Subscribers receive 48 issues per year, 
plus unlimited access to exclusive 
online and archived content at www.
newlawjournal.co.uk.

on damages-based agreements should, 
if accepted, provide a fillip to solicitors 
looking to alternative ways of funding 
cases. Lord Justice Briggs’s far-reaching Civil 
Court Structure: Interim Report was also 
commended for its radicalism, particularly 
proposals for a new online court for claims 
up to £25,000. (Although the court system’s 
track record for proper implementation of IT 
projects has acted as a drag on enthusiasm in 
some quarters.)

The growth of litigation-only law firms, 
meanwhile, suggests that disputes work, 
particularly on a high-value commercial 
scale, does not show any sign of slowing 
down anytime soon. 81% of our survey 
respondents said they expected the growth 
of such firms to continue. But it is difficult to 
escape the feeling of malaise within the civil 
litigation system and that, after effectively 
being subject to continuous reform for 
the past two decades, the carrot and stick 
approach to the disputes process simply 
isn’t working. As Greeno sums up: “In the 
context of commercial cases at least, my own 
view is that we need fewer rules and a more 
sophisticated approach to their enforcement. 
Years of re-writing the rules and then 
imposing ever more stringent sanctions 
for breaching them has made the process 
much more burdensome both for judges 
and litigators. It is the law of unintended 
consequences, but rule makers are generally 
likely to think that if rules are not working, 
the answer is more rules.”

 The concern for many is that common 
sense appears to have taken a back seat along 
the way.   NLJ

Survey details: 142 LSLA members completed 
our online survey, which was distributed by e-mail 
to current LSLA members in Spring 2016.

scheme would render troublesome aspects 
of the Jackson reforms such as budgeting 
and proportionality redundant at a stroke 
for claims under £250,000. Nonetheless the 
proposals have been met with a significant 
degree of criticism from all sides of the 
profession with many considering them 
unworkable in practice.

While Sir Rupert has suggested an uplift 
for complexity, the proposals contain just one 
underlying cost scale irrespective of whether 
the dispute is a simple property matter or an 
intricate medical negligence case. Barristers 
meanwhile, fear a huge drop in work as 
solicitors seek to retain the majority of the 
fee themselves using solicitor advocates on 
their own payroll. Claimants could also see 
part of their damages award going back to 
their solicitors as firms seek ways to make up 
the shortfall from their usual non-fixed rates. 
Cost lawyers, meanwhile, would perhaps 
lose more than anyone if their work is no 
longer necessary on many claims. Jackson 
has ruled out implementation this year, 
however, and many hope the proposals (as 
currently formulated at least) simply go 
away indefinitely.

Rule making
It is clear that, more than three years on 
from implementation of the Jackson reforms, 
significant problems still exist with the civil 
litigation system with increased costs being 
the underlying theme of all of them. This 
isn’t to say that bright spots do not exist. The 
Civil Justice Council’s recommendations 
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