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The Brexit zeitgeist 
 
The ongoing uncertainty around the post-Brexit landscape, a vital 
appeal decision over legal professional privilege and disclosure reforms 
have been dominating the headlines for litigators. In the latest of 
our exclusive NLJ/LSLA series of online surveys litigators share their 
predictions for the coming year. Fears over the stability of domestic and 
international dispute resolution in London have grown since the 2017 
survey, with Brexit at the top of the list of causes followed by increased 
costs and competition from other jurisdictions. More respondents are 
predicting a flight of work post-Brexit and there are strong calls on the 
government to take “very urgent” action. Where litigators are positive is 
over the success of witness statements standing in as evidence in chief. 
Here we examine the key pressure points as politicians bargain over the 
UK’s future.

Author: Grania Langdon-Down

W
ith the number of City dispute 
lawyers breaking the 3,000 
barrier for the first time* and the 
top litigation firms generating a 

five-year high in earnings last year, the mood 
music among litigators should be positive. 

But, with the “ongoing political dance” 
over Brexit between the various domestic 
and European factions showing no signs of 
resolution, LSLA President Julian Acratopulo 
warns: “Uncertainty abounds and the 
standoff only serves to intensify concerns 
among legal practitioners about the post-
Brexit landscape.”

A partner at Clifford Chance, Acratopulo 
says that, while the UK courts and procedures 
are the “envy” of the world, competitors 
are setting up English language courts and 
recruiting retiring judges from the UK. 
“There is also some anecdotal evidence of 
alternatives to English law and/or jurisdiction 
already being written into contracts so there 
is no room for complacency.”

In a bid to counter any negative views on 
the UK’s legal sector post Brexit, a group 

of more than 30 law firms, barristers’ 
chambers and organisations interested in 
dispute resolution are at an advanced stage 
of planning an international dispute week in 
London from 7–10 May 2019.

What will play to the UK’s strengths?
With competition growing from international 
arbitration and litigation centres, the aim is to 
showcase what London has to offer to clients, 
GC100 members and international law firms 
who advise on governing and DR clauses.

What will play to the UK’s strengths is 
the Court of Appeal decision in The Serious 
Fraud Office v ENRC over the scope of legal 
professional privilege. One of the most closely 
watched decisions, the result was widely 
welcomed by practitioners and the Law 
Society, which intervened in the case, though 
litigators still need to be wary of potential 
traps.

Legal privilege is the cornerstone of the 
English legal system but it has come under 
attack in the more rigorous regulatory 
environment that followed the global 
financial crisis ten years ago.

But it was last year’s High Court ruling in 
SFO v ENRC that sent shockwaves through 
the corporate and legal world. Mrs Justice 
Andrews ordered the mining company 
to hand over documents prepared by 
lawyers during an internal investigation 
into fraud and corruption claims made by a 
whistleblower to the SFO.

September’s Court of Appeal judgment 
upheld ENRC’s claim to legal privilege over 
most of the documents sought by the SFO. 
It noted that the “the whole sub-text of the 
relationship between ENRC and the SFO 
was the possibility, if not the likelihood, of 

prosecution if the self-reporting process did 
not result in a civil settlement”.

What will still be important will be having 
a clearly defined client group and using 
external counsel to conduct any investigation, 
including employee interviews.

The Court of Appeal said it felt bound by 
the narrow definition of in-house “client” set 
by the Three Rivers judgments, which, the 
judges noted, was out of step with modern 
business practice.

In her first major public decision since 
taking up her role, SFO director Lisa Osofsky 
decided not to appeal to the Supreme Court, 
though an SFO spokesperson warned: “The 
SFO will continue thoroughly to assess the 

1 . Size of your litigation team
1-10

(14% )

21+ 
(70%) 11-20 

(16%)

2018 
Respondents

2. How do you see the market in 
dispute resolution (both domestic and 
international) developing in London 
over the next year?

Growing  
(20%)

Declining 
(25%)

Comments
• Longer term decline foreseen due to cost, 

competition from other jurisdictions and 
the need for investment. Our court system 
is becoming too slow, costly and uncom-
mercial for our commercial clients.

• Brexit aside, more likely to grow than 
remain stable or decline.

• Fintech,GDPR will lead to growth in litiga-
tion.

• Brexit will generate and remove work in 
different ways.

• It is too early for the negative effects of 
Brexit.

• Remaining stable for the short term, 
though Brexit may have an impact in the 
longer term.

• It depends on the form of Brexit. There 
could be a short term increase in litigation 
due to uncertainty, followed by a fall in 
litigation over the long term if there is a 
perception that judgments are now more 
difficult to enforce. On balance, I think it 
likely litigation will remain stable or even 
increase.

Remaining  
stable
(46%)

* Research by the Lawyer magazine found 
that 2017 saw a five-year high in both 
headcount and fee income—£1.86bn after an 
11% increase in litigation turnover compared 
to 2016—for the 50 largest litigation practices 
in the London market (www.thelawyer.com/
market-reports/).

Don’t know 
(9%)
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merits of all privilege claims and remains 
prepared to challenge those it considers to be 
ill founded.”

“Lawyers and clients investigating the 
most serious criminal issues will sleep a little 
easier in their beds following the decision,” 
says Acratopulo. “However, they may well 
still have nightmares about what constitutes 
a client for the purposes of legal advice 
privilege. The Court of Appeal made clear 
that, although in principle large corporations 
should be treated no differently, clarification 
of this issue was a matter for the Supreme 
Court.”

Maintaining legal privilege is proving a 
contentious issue in the Brexit negotiations. 
If UK lawyers advising clients in one of the 
EU27 member states lose the right to practise 
in the EU, they will have to instruct an 
EU27-qualified lawyer to ensure privilege 

is maintained. This has prompted a surge in 
practitioners qualifying in Ireland or one of 
the other member states.

Acratopulo says a “trickle” of lawyers used 
to qualify in Ireland. “That has swelled to 
a flood, while competing jurisdictions both 
within Europe and beyond are only too keen 
to secure a slice of the £4bn prize that our 
legal services exports generate.”

Managing client fears
So, how are litigators managing clients’ fears 
about the uncertainties around Brexit and 
preparing for what they see as the best and 
worse-case scenarios? 

David Greene, former LSLA president 
and NLJ consultant editor, is senior partner 
of Edwin Coe. As deputy vice president of 
the Law Society, Greene has been closely 
involved in lobbying the government on 

behalf of the legal sector as part of the 
Professional Business Services Council.

“If only we could achieve some certainty 
of what the picture will be like in March 
2019,” he says. “But, like everyone else, we 
are having to prepare for the worst option 
which is crashing out of the EU with no deal 
in place.”

He highlights the potential impact on 
different practice areas: “This will affect 
our IP practice most of all and we are far 
advanced in looking to open an office 
in Dublin, purely for the purpose of EU 
trademark issues. But the rules are different 
and it is by no means straightforward.”

A no deal Brexit would also leave many 
uncertainties in his firm’s competition 
litigation practice as it is unclear what would 
happen to those cases and any ongoing 
proceedings.

The Ministry of Justice has been talking to 
the EU and European Free Trade Association 
(EFTA) states of Switzerland, Liechtenstein, 
Iceland and Norway about the UK re-joining 
the 2007 Lugano Convention in its own right, 
rather than as an EU member state.

The convention provides for the 
recognition and enforcement of judgments 
in civil and commercial matters between EU 
and EFTA states. But there are questions on 
how seamlessly the UK could rejoin because 
it can only negotiate on ratifying the Lugano 
Convention once the UK has left the EU. It 
will also need the unanimous consent of the 
other contracting countries.

“We want to maintain the status quo in 
terms of civil justice co-operation,” Greene 

3 What do you regard as the main 
drivers behind a potential decline in 
the dispute resolution market?

Brexit 
(36%)

Need for broader 
procedural reform 
(eg, pre-action 
protocol/witness  
statements)
(2%)

Disclosure 
reform

(2%)Increased 
costs
(15%)

Competition from 
other jurisdictions 

(including arbitration)
(12%)

Need for investment 
in technology within 
the court system
(2%)

Julian Acratopulo  
LSLA president and partner at Clifford Chance 
“A trickle of lawyers used to qualify in Ireland. That has swelled to a 
flood, while competing jurisdictions both within Europe and beyond are 
only too keen to secure a slice of the £4bn prize that our legal services 
exports generate.”

David Greene 
NLJ consultant editor and senior partner at Edwin Coe 
“Uncertainty about the future is already causing some to turn away from 
London and English law. That will only be heightened in the event of a no 
deal Brexit and it is likely to affect London as a global legal jurisdiction.”

Ed Crosse 
Immediate past president of the LSLA and a partner at Simmons & Simmons 
“I don’t think people will be jumping to the other member state courts, 
but they may have no choice if they see problems with enforcement.”

Graham Huntley 
Founding partner of Signature Litigation 
“London won’t lose its appeal as a magnet for litigation simply as a 
consequence of Brexit. But it is adding to the list of negative factors that are 
making London a less obvious choice.”

Francesca Kaye 
Commercial litigation partner at Russell Cooke, and president of the  
LSLA from 2012–14. 
“The quality and independence of our judiciary, recognised globally as the 
gold standard and our procedures, including the ability to obtain disclosure 
and adverse costs orders, are not going to change post Brexit.”

Natalie Osafo
President of the Junior LSLA (JLSLA) and an associate with Slaughter and May
“If lawyers focus on what they can control—on providing high-quality legal 
and strategic advice and on being dependable advisers to clients—they 
should be able to work through whatever Brexit brings.”

Other: 31%
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says. “But unfortunately, even in a soft Brexit, 
that won’t be possible as we will no longer 
be able to rely on the Brussels Regulation 
(recast) regime for the mutual recognition 
and enforcement of judgments. If we are 
lucky, we will have the Lugano regime, which 
is not as good but is certainly better than 
nothing.”

He says uncertainty about the future is 
already causing some to turn away from 
London and English law. “That will only be 
heightened in the event of a no deal Brexit 
and it is likely to affect London as a global 
legal jurisdiction,” he warns.

Given current court activity flows from 
commercial contracts written before Brexit 
emerged, Acratopulo asks: “What will its 
impact be in four or five years?”

A no deal scenario is only going to 
encourage greater competition, he believes, 
“if the status quo on recognition and 
enforcement of judgments or a Lugano 
solution cannot be achieved. We can and 
should remain optimistic that our system 
will continue to attract international 
litigation post-Brexit, but there is no room for 

4. Do you foresee any significant 
flight of work from the UK to other 
jurisdictions or tribunals post-Brexit?

Yes 
(53%)

Comments
• The reputation of the English courts will 

likely remain intact post-Brexit.
• Some competition from other jurisdictions, 

but our disclosure and costs regimes will 
keep much of the work here, I think.

• English law will remain a popular and dom-
inant choice of governing law in contracts 
and the English court system and rules 
have wide appeal—for reasons which are 
not limited to the enforceability of judg-
ments overseas or within the EU.

• With appropriate care and maintenance, 
our system should continue to flourish 
irrespective of Brexit. 

• Too soon to say if Brexit will have an impact 
on international disputes as disputes lag 
behind contracts.

•  London remains a good jurisdiction to 
litigate disputes notwithstanding Brexit.

•  There are multiple challenges, but I believe 
that litigants still want to access English 
courts.

Don’t 
know 
(21%) 

complacency.”
Ed Crosse, immediate past president of the 

LSLA and a partner at Simmons & Simmons, 
says Brexit has undoubtedly raised challenges 
for London as the place to conduct litigation.

His best case scenario is that the UK signs 
back into some of the Brussels regulations 
in the way Denmark has through bilateral 
agreements. “But that would require the 
UK to accept the Court of Justice for the EU 
(CJEU) has some continuing oversight role,” 
he says. “This is not about affecting private 
rights but about consistency—but the CJEU is 
such a political hot potato for the UK and the 
government is so far sticking to its position 
that the court will not have any input.”

His concern is that this is a complicated 
area of law and few in government have an 
understanding of the vital role of the current 
regime so the question of mutual recognition 
and enforcement is not high on the “to do” 
list.

However, he remains optimistic that 
English law will continue to be recognised 
and enforced automatically. “Governing 
law in contracts should be least affected by 
Brexit,” he maintains. “A member state court 
already has to recognise a third country law.”

It would be a “huge step”, he says, for a 
client to choose a German, French or Italian 
court applying a foreign law with foreign 
judges to a contract that has traditionally 
been governed by English law. This might 
not include disclosure concepts or the same 
concepts of the duty of good faith.

“I don’t think people will be jumping to 
the other member state courts,” but, he 
cautions, “they may have no choice if they 
see problems with enforcement.”

Graham Huntley is a founding partner 
of Signature Litigation and a specialist 
commercial and banking litigator. “In 
a litigation boutique, the scope for 
management of the broader commercial 

issues around Brexit is obviously more 
limited,” he says.

“However, mutual recognition and 
enforcement of judgments is probably top of 
the list of all of the multilateral treaties that 
we would want.”

London won’t lose its appeal as a magnet 
for litigation simply as a consequence of 
Brexit, he says. “But it is adding to the list of 
negative factors that are making London a 
less obvious choice.”

It will also put pressure, he adds, on 
London-based firms to consider whether 

they need a foothold in Europe post-Brexit. 
Francesca Kaye, a commercial litigation 

partner at Russell Cooke, was president of 
the LSLA from 2012–14.

“The quality and independence of our 
judiciary, recognised globally as the gold 
standard and our procedures, including 
the ability to obtain disclosure and adverse 
costs orders, are not going to change post 
Brexit,” she says.

“There are many international litigants 
who will continue to prefer to have their 
disputes determined here. Indeed, the 
weaker pound may make London even more 
attractive for some international litigants.”

However, she also acknowledges that 
the uncertainty surrounding the Brexit 
negotiations and the potential of leaving 
the EU without a deal is likely to have an 
adverse impact, at least in the short term. 

“Those who have a choice may choose 
to go elsewhere,” Kaye says, “whether that 
is another jurisdiction or to arbitration. 
There have already been some signs that 
much closer consideration is being given 
to dispute, jurisdiction and law clauses in 
transactional documents.”

But, she points out, those transactions 
may not give rise to disputes for many years 
by which time any teething problems post-
Brexit are likely to have been resolved. But, 
if the dispute and jurisdiction clauses have 
been changed, the disputes may not end up 
in London and by then it will be too late.

“Surely,” she says, “in amongst the debate 
about Parma ham, champagne and Polish 
vodka, the Brexit negotiators can find time 
to agree on the terms for mutual recognition 
and enforcement and the other necessary 
changes to ensure that London retains its 
status at the heart of international disputes 
and the government retains the significant 
earnings that the legal profession generates 
for it from international disputes.”

There is optimism among the next 
generation of litigators who, generally, 
do not regard Brexit as a threat, says 
Natalie Osafo, President of the Junior LSLA 
(JLSLA).

She canvassed opinion among JLSLA 
members. “Many believe that the English 
courts will maintain their position as a 
premier jurisdiction for dispute resolution 
despite Brexit,” says Osafo, an associate 
with Slaughter and May. “Others take 
comfort from the fact that lawyers can 
adapt, as they have in the past, to reforms, 

“ There are many international litigants who 
will continue to prefer to have their disputes 
determined here”

No 
(26%)
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such as cost budgeting, and that, after 
Brexit, businesses will continue to seek 
expert advice on disputes and risks as 
before.”

In a sense, she adds, the dispute 
resolution market is as “mobile” as its 
lawyers. “If lawyers focus on what they 
can control—on providing high-quality 
legal and strategic advice and on being 
dependable advisers to clients—they should 
be able to work through whatever Brexit 
brings,” she maintains. “The Brexit zeitgeist 
among junior litigators can be summed up 
as: ‘keep calm, get ready and, whatever 
happens, carry on’.”

Litigators certainly see positives when 

it comes to global arbitration, where the 
governing rules come under the New York 
Convention on Arbitral Awards, signed by 
160 countries. London could actually gain 
a competitive advantage post-Brexit, if the 
courts can issue anti-suit injunctions to 
restrain proceedings started in EU member 
state courts, in breach of an arbitration 
agreement—a power curtailed by the CJEU 
in 2009.

Crosse says arbitration will remain a 
good choice for international commercial 
contracts, particularly in shipping and 
construction, as arbitral awards will 
continue to be recognised.

“Arbitration is not traditionally favoured 
by the financial services sector because 
they prefer to have precedents set,” he goes 
on. “But clients will start to consider it if 
there are concerns about enforcement of 
judgments or orders.”

He points out that a large part of the UK 
commercial courts’ business is in handling 
claims relating to ongoing arbitration 
proceedings. “Post Brexit, the courts’ 
remedy of anti-suit injunctions will most 
likely become available again to enforce an 
exclusive jurisdiction clause.”

Arbitration has some built in defence 
systems to deal with the consequences 
of Brexit, agrees Huntley. “It is likely to 
withstand the long-term implications better 
than the core processes.”

But Greene sounds a note of caution: 
“Brexit should, technically, have no effect 
on arbitration. But there are many competing 
jurisdictions such as New York and Singapore 
and they and the courts in other jurisdictions 
are taking advantage as to the uncertain 
picture in the UK to win business from us.”

Inevitably in any debate around litigation, 

applying the broadest test of relevance;
ff Judges are expected to be proactive and 

robust when deciding which disclosure 
model is appropriate and they will be 
expected to question the parties’ choice; 
and
ff The existing electronic disclosure 

questionnaire will be replaced by the 
disclosure review document which will 
set out the questions parties must ask in 
relation to e-disclosure and the use of 
technology.

Acratopulo welcomes the reforms which, 
he says, provide a procedural framework 
within which litigants can continue to enjoy 
all the benefits of disclosure in appropriate 
cases, but with the flexibility to apply a 
lighter touch, where necessary.

Crosse was part of the sub-committee that 
drafted the rules along with Chief Master 
Marsh, Mr Justice Knowles CBE and Vannina 
Ettori, legal adviser to the Chancellor of the 
High Court.

costs are a critical factor. A majority of survey 
respondents see costs increasing over the 
next five years, assuming no change to the 
current costs regime, with a fifth saying 
there will be no change and only a small 
percentage predicting they will drop.

Respondents commented that there was 
downward pressure from clients and the 
courts but the amount of work required was 
going up, while an over-focus on procedures, 
such as cost budgeting, was driving up time 
and money spent on compliance

Huntley says what is often overlooked is 
the larger concern that clients are simply not 
issuing claims because of the cost—these are 
not claims that are migrating elsewhere. 

“The adversarial system of pitching one 
side against the other to achieve resolution 
is by its very nature expensive,” says Greene. 
“We can devise ways of making it cheaper but 
these have met with limited success.

“However, the adversarial system delivers 
the right way to litigate for very many claims 
and, when taking into account the possibility 
of adverse orders for costs, it delivers that 
process in an efficient and cost effective way.”

Taming the monster of disclosure
What all agree is that costs will inevitably go 
up if the “monster” of disclosure is not tamed.

Practitioners have widely welcomed the 
two-year disclosure pilot scheme which, 
subject to ministerial approval, will start on 
1 January 2019, in the Business and Property 
Courts in the Rolls Building in London, 
and in Bristol, Birmingham, Cardiff, Leeds, 
Liverpool, Manchester and Newcastle.

The key elements of the pilot include:
ff A number of “disclosure duties” on 

the parties and their advisers, backed 
by sanctions for non-compliance. For 
example, there is a duty not to “dump” 
irrelevant documents on the other side, 
while advisers must liaise and co-operate 
with their counterparts in relation to 
disclosure;
ff “Standard disclosure” will be replaced 

by five disclosure “models” that allow for 
greater flexibility around the manner and 
extent of disclosure to be given in each 
case;
ff The models range from an order that 

only “known adverse documents” be 
produced, without the requirement for 
a search to be undertaken, through to 
orders requiring a party to undertake 
wide-ranging searches for documents 

5. Do you believe the government 
should take action to protect London’s 
position as the pre-eminent litigation 
forum?

Very urgently 
(49%)

Quite urgently 
(32%)

Not 
urgently 

(12%)

No action 
required 

(8%)

Comment: Julian Acratopulo, LSLA
• These survey results are a clear warning 

sign for the UK Government to act to 
safeguard London’s litigation market given 
its valuable contribution to our economy. 
LSLA members have made it clear the 
Government needs to act quickly to do 
more to support legal London in retaining 
its crown as the world’s first choice for the 
biggest commercial disputes, especially 
given the increase in competition from 
other jurisdictions. 

• The ongoing uncertainty around Brexit is 
clearly perceived as a negative factor and 
whilst that uncertainty remains, London 
litigators will continue to look anxiously at 
the implications for the market over the 
next few years. Clearly resolving the po-
sition in relation to the future recognition 
of the jurisdiction of London’s courts and 
its decisions so as to maintain something 
resembling the status quo, would go a long 
way in addressing market jitters.

“ Maintaining legal privilege is proving a 
contentious issue in the Brexit negotiations”
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He says the new scheme demands a 
“greater rigour” from parties to ensure they 
produce only those documents that are 
strictly necessary while preserving the 
ability for a party to seek orders that “no 
stone be left unturned” in appropriate cases.

“This is difficult culturally,” says Crosse. 
“Lawyers are adversarial and don’t 
traditionally sit in a room with the other 
side and work things out in a co-operative 
way and there haven’t been the teeth in the 
rules to make them do that.

“So we have included express duties on 
parties to drive that behaviour, including to 
act honestly in relation to disclosure. This 
may sound surprising but it is helpful for 
solicitors whose overseas clients may not 
have a culture of disclosure.”

He says the new models range from, 
effectively, no order for disclosure to 
“Peruvian Guarno” disclosure, the “leave 
no stone unturned” approach for a fraud or 
conspiracy claim. So if there are ten issues, 

opportunity to review the pilot critically and 
make changes if necessary.

Crosse says the pilot is being monitored 
carefully to pick up any issues. But he is 
unsympathetic to concerns about front 
loading of costs before the first hearing. “You 
are just kicking the can down the road if you 
don’t do this early on,” he says.

For junior litigators, Osafo says there is 
“excitement” about artificial intelligence 
and other technological tools automating 
certain tasks and freeing up junior litigators 
to be engaged on more substantive, complex 
advisory work and to develop case strategy, 
project management and other skills, earlier 
in their careers.

She says a close watch needs to be kept 
on how much technology interacts with 
disclosure during the pilot. “The impetus and 
opportunity is very much on the ‘tech-fluent’ 
generation of young lawyers to lead the 
way,” she notes. “Technology is an obvious 
area where they can make, and already are 
making, significant contributions at firms.”

Witness statements v evidence in chief
Litigators are clearly open to new procedures 
to make trials more efficient and cost 
effective. Respondents to the survey are very 
supportive of witness statements standing 
in as evidence in chief at trial but some say 
judges need to monitor it more robustly.

Acratopulo is also concerned that, too 
often, the procedure isn’t achieving its 
objectives. “The temptation for lawyers, 
inherently conservative in nature and fearful 
that a key document might be somehow 
missed, has been to put before the court 
a commentary far beyond an individual’s 
personal recollection,” he says.

“This, of course, increases costs but 
also increases the risk that the witness 
will stumble over or contradict unfamiliar 
evidence on cross examination.”

The rationale for witness statements—
cost efficiency and facilitation of settlement 
well before trial—holds good, but 
something needs to change to limit their 
misuse, he continues.

“Days of what amounts to apparently 
pointless cross examination is soul 
destroying for all participants in the 
courtroom. Exactly what change is needed 
is open to debate. Arguably the existing 
judicial toolkit, if used in conjunction with a 
critical judicial eye, can encourage the right 
behaviours.”

However, he says that, as with disclosure, 
some reform is probably necessary as 
a catalyst for change. “A functioning 
procedure for witnesses statements, which 
retains all the benefits for which they were 
introduced and eliminates their excesses, 
would be a powerful and positive feature of 
our system to trumpet in the international 

6. Do you think the current procedure 
of witness statements standing as 
evidence in chief at trial is effective 
and cost efficient?

Yes 
(72%)

No 
(15%)

Comments
• Apply the current rules more rigorously to 

get the current procedure to work better.
• Limit the scope of factual witness evi-

dence.
• Revert to witnesses giving evidence in chief 

at trial.
• Serve short witness summaries no more 

than two pages of A4 and then have evi-
dence in chief.

• The current process means that there has 
to be too much duplication of work and 
effort under the current rules across the 
prepartion of pleadings, disclosure and 
witness statements. Compare this, for ex-
ample, with the processes commonly used 
in adjudications where pleadings, evidence 
and documents are exchanged over the 
course of the dispute.  You cannot review 
the costs of one stage of litigation without 
considering the effect of, and on, the other 
stages. 

five may just need reliance documents, four 
might need a proportionate search and 
one is so important it requires a search of 
everything.

While some suggested it was too 
complicated, Crosse says it makes sense 
to take a flexible rather than a blanket 
approach and there are lots of pointers for 
judges to take a bespoke approach.

He says the feedback from litigators 
and clients was that, if people are to be 
encouraged to seek narrow orders, “they 
must know the other side can’t hide that 
smoking gun so there must be a free 
standing obligation that they must disclose 
it.

“This is a new point that will hopefully 
act as safety net so parties don’t pursue 
dishonest claims. It is also different from 
arbitration where, if you have request-based 
disclosure and you are not asked to produce 
that howler, you don’t have to”.

There will still be a lot of battles over 
disclosure, he acknowledges, and it will 
take time for these rules to bed down. “If 
advisers and clients engage with these rules 
they should result in greater efficiency and 
reduce costs,” he believes. “Clients and 
claimants are really pushing for this as some 
cases can’t be pursued because of costs.”

Greene supports the idea of addressing 
the mass of disclosure but remains “cynical” 
whether it will actually reduce costs. “I 
have yet to see a change in procedure that 
actually has achieved its aim of reducing 
costs. While the good principle of reducing 
the mass of paperwork and electronic 
searches may be achieved the procedure 
to get there will add to the cost of the 
proceedings. It’s like the budgeting exercise 
which only increased costs for the client.”

However, Huntley believes the new rules 
could reduce costs “materially”, though he 
cautions: “As with the predecessor rules, 
it will all depend on implementation, 
and particularly by the judges, but the 
proposed rules have a much better chance of 
succeeding than the present regime.” 

Kaye says the availability of a robust 
disclosure process is at the heart of the UK ś 
civil procedure and one of its attractions. 
She believes the pilot’s more focused and 
proportionate approach to disclosure should 
provide disclosure obligations fit for a digital 
age.

“However, there remain concerns about 
whether the overall costs will be reduced in 
any meaningful way,” she says. “Although 
in many cases the rules may enable a more 
limited search for documents, in some cases it 
may still be necessary to identify the universe 
of data from which to glean the more limited 
disclosure. In such cases the overall costs may 
well increase rather than decrease.”

What is critical, she adds, is that there is an 

Don’t know 
(13%)  
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7. Do you see the cost of litigation 
increasing or decreasing over the next 
five years, assuming no other changes 
to the costs regime?

Increasing 
(63%)

No change 
(20%)

Comments
• The UK’s court system will have to remain 

competitively priced if it is to keep its posi-
tion as a main producer of services.

• New ways of charging need to be consid-
ered.

• Without continued disclosure reform, it is 
hard to see how costs will not increase.

• Although there will be downward pressures 
from client and the courts, the amount of 
work required for litigation continues to 
increase.

• I think the cost will decrease; solicitors 
will attempt to factor in fixed fee costs for 
more predictable litigation beyond small 
claims and L&T matters.

• The application of technology should drive 
cost efficiencies but may merely serve to 
make costs stand still.

• A lot of legal cost is driven by unintended 
effects of rule changes.  If changes are 
minimised, costs should not increase.

•  I see costs decreasing over the next five 
years as a direct response to client pres-
sure and better utilisation of continually 
improving technology. If the disclosure 
pilot is successful, this could also help 
reduce costs.

Survey details: 177 LSLA members 
completed our online survey, which was 
distributed by e-mail to current LSLA 
members in summer 2018.

based training for litigators and job sharing 
structures. Technology is another key 
consideration, especially for innovating 
working practices in litigation in a way which 
harnesses the offering of millennials,” she 
says.  

What is clear is that this is a time of great 
flux and litigators will be in the forefront of 
the changes to come.  NLJ

legal marketplace.”
Kaye agrees. “This is about empowerment 

not change,” she says. “There is already 
sufficient power in the rules to enable judges 
to control witness evidence better.”

Damages based agreements
Another area which litigators would like to 
see reviewed is damages based agreements 
(DBAs).

Ashkhan Candey, senior partner of 
boutique litigators CANDEY, says: “We do 
a lot of contingency work and it is quite 
messy. We know we are taking substantial 
risks because the DBA regulations are so 
badly drafted no one really knows what 
they mean.

“The key question for us is whether or 
not, under DBA regulations, the client can 
pay barristers’ fees separately. The more 
cautious view is that the firm has to pay 
barristers’ fees as well as its own costs.”

He describes a case where “we were on 
a DBA and we realised this wasn’t going to 
work so we switched to a CFA. The other 
side attacked that and it went to a cost judge 
who held we were entitled to switch”.

Life on the bench
With so much up in the air over Brexit, 
one issue concerning all litigators and 
the judiciary is the current crisis over 
the recruitment and retention of judges, 
which the Lord Chief Justice Lord Burnett 
has warned could affect the courts’ global 
reputation.

Crosse says too many high profile judges 
are retiring early and going into arbitration 
or to overseas courts. The retirement age 
of 70 is also too young, he adds, which has 
meant that, not only are places not being 
filled, the courts are losing some of their 
best judges too soon.

“You need a motivated judiciary,” he says, 
“which is why judges and the profession are 
working so hard to drive reforms to support 
the system or we will see other jurisdictions 
stepping in.”

Much has been written about the 
under representation of solicitors on the 
bench. Acratopulo says more are applying 
and being appointed but there are still 
“handbrakes” in the system such as lack of 
security of tenure and the ability to go back 
into private practice. A broader issue, he 
adds, is ensuring the application process 
attracts applicants from a wider range of 
pool to improve diversity.

Candey says there will be so much 
litigation over Brexit that it is vital there 
are enough judges on the senior benches, 
though he questions why anyone would 
want to leave a seven figure job at the Bar to 
sit on the bench.

“I personally wouldn’t be tempted, 
irrespective of pay, because I would find it 
too lonely,” he says. “But the judicial system 
here is the best in the world and we should 
invest in it.”

The next generation
With so much up in the air with Brexit and 
court reforms, how does the next generation 
of litigators view the future?

Osafo says junior litigators today are 
uniquely positioned to embrace and help 
clients navigate the transformations 
ahead through Brexit, technological 
innovation and the disclosure pilot. While 
change brings uncertainty, she says: 
“JLSA members’ optimism is, in part, 
because millennial litigators are generally 
less anxious about change than other 
generations. In this regard, law firms could 
consider organisational and other structural 
changes to accommodate the millennial 
perspective.” 

Examples include agile working 
structures and patterns, such as working 
from home policies so that lawyers can work 
remotely and more flexibly; open plan office 
environments and meeting spaces to foster 
collaborative working patterns; sabbaticals 
for junior lawyers: and hot desking.  

“Other areas which could be explored 
include more feedback, ‘hands on’ coaching-

Decreasing 
(15%)

Don’t know 
(2%)


