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This issue is complicated further where 
defendants not only pose a risk of serious harm 
to their partners, but may be at risk of harming 
themselves through their own mental health 
issues. To what extent should considerations 
of the defendant form part of the decision to 
prosecute? 

Lord Ken Macdonald, former Director of 
Public Prosecutions, observed that historically 
it would be rare for a case to be dropped 
because the defendant is deemed too fragile. 
Instead, the prosecutor would normally 
consider that the court can take into account 
mental health issues when it is passing 
sentence. Evidently this is far too late. The 
strain that the criminal justice system puts on 
suspects from an early stage, particularly first-
time offenders, cannot be underestimated. 

In its official response to the Caroline Flack 
case, the CPS pointed to its recent guidance 
on Mental Health: Suspects and Defendants 
with Mental Health Conditions or Disorders. 
This calls for prosecutors to work with Liaison 
and Diversion (L&D) services which identify 
mental health issues in suspects from the 
outset of the criminal process. L&D services 
are expected to achieve 100% coverage across 
England by the end of this month, with nearly 
70% of their service users being identified 
with mental health needs. This has led to over 
60,000 referrals into treatment and support 
which, as the CPS guidance recognises, may 
run concurrent to a prosecution or result in 
diversion through appropriate out of court 
disposals, such as conditional cautions or 
rehabilitative schemes. 

It is right that the public interest should 
involve considerations of both the complainant 
and the defendant, particular to the facts of 
each individual case. There will be suspects 
who are vulnerable in the ordinary sense  
of the word but whose issues do not reach 
the threshold of mental health condition or 
disorder. In a criminal justice system that  
is woefully underfunded and seemingly under 
attack from the government, provision for 
them is unlikely to improve. NLJ

support’. This could come from other evidence, 
such as admissions in interview, tapes of 999 
calls, or Body Worn Video footage of police 
attending the scene. 

The second question, is it in the public 
interest to prosecute, may be more difficult, 
representing something closer to a value 
judgement. The Guidelines state that 
where there is sufficient evidence, but the 
complainant is not willing to support the 
prosecution, prosecutors should ‘carefully 
consider the public interest given the 
domestic nature and serious impacts of such 
offending’. Significantly, the Guidelines 
then state that in these circumstances ‘it 
will be rare for the public interest stage not 
to be met’. 

There are good reasons for this. Victims 
of domestic violence may well be subject to 
coercive and controlling behaviour from their 
partner which renders them unsupportive 
of a prosecution, despite systematic abuse. 
The serious and pervasive effects of coercive 
and controlling behaviour led to it becoming 
a criminal offence under s. 76 of the Serious 
Crime Act 2015; although the difficulties in 
detecting and policing it have been expounded 
by academic research (Cassandra Wiener, 
Seeing What is ‘Invisible in Plain Sight’: Policing 
Coercive Control). The CPS must be able to 
prosecute where the victim’s unwillingness 
may be the symptom of an abstruse controlling 
and abusive relationship. 

Perhaps the strongest argument for 
prosecution is the potential fatal consequence 
of domestic violence. Figures from the Office 
of National Statistics show that from April 
2018 to March 2019, 16 men and 80 women 
were killed by their partners/ex-partners. 
It is to avoid these potential homicides that 
prosecutions are pursued even where the 
complainant is unwilling. Clearly, not every 
domestic violence case will culminate in death, 
but equally not every domestic homicide is 
preceded by serious violence and so it would 
not be right to dismiss common assault as 
inconsequential. A policy of wait and see 
would leave many victims unprotected. The 
potential risk of escalation to serious harm, 
which may be difficult to detect, demands that 
the CPS makes a charging decision.

O
n Saturday 15 February, Caroline 
Flack’s tragic death became 
widespread news across the 
country. Having been charged 

with common assault of her boyfriend, Lewis 
Burton, she pleaded not guilty on 23 December 
last year and was due to face trial on 4 March. 
On the same day that she took her life, a 
statement from Ms Flack’s management 
strongly criticised the Crown Prosecution 
Servce (CPS) for pursuing the case, citing its 
knowledge of her vulnerability and the lack of 
support from the alleged victim. 

The events precipitated a major debate 
surrounding the role of the CPS and its 
charging decision. As has been acknowledged 
by several legal commentators, only the 
CPS know the full facts on which it based its 
action and to speculate or admonish without 
knowledge of the specifics is inappropriate. 
Ms Flack’s death has raised legitimate 
questions in this context in respect of the 
CPS’s general power to prosecute where 
the complainant is unsupportive and the 
defendant is vulnerable. 

In a relatively rare move, the CPS issued an 
official response the day after Caroline Flack’s 
death in the light of the criticism received. This 
emphasised that its role is not to investigate 
nor determine guilt; instead, it must decide 
whether a case should be put before a court in 
accordance with the two-stage test:
(i) does the evidence provide a realistic 

prospect of conviction; and
(ii) is it in the public interest to prosecute?

To assist in its decision-making process, 
the CPS drew attention to its Domestic Abuse 
Guidelines for Prosecutors. The first question 
is factually straightforward: is there sufficient 
evidence? The Guidelines recognise that in the 
context of domestic violence, alleged victims 
may be unsupportive for a myriad of reasons, 
citing that ‘prosecution strategy should, 
from the outset, contemplate the possibility 
of proceeding without the complainant’s 
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 fThe CPS must be able to prosecute where the 

victim’s unwillingness may be the symptom of an 
abstruse controlling and abusive relationship.


