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policy. Professor of commercial law, Andrew 
Tettenborn, criticised Holbrook’s expulsion, 
remarking that: ‘Holbrook’s tweet may have 
been abrasive, but on any normal reading, it 
neither incited discrimination nor expressed 
any kind of racial prejudice. The reference to 
the teenager being a person “of colour” was 
essential background to his view: namely, 
that the Equality Act is a misguided law that 
undermines school discipline and community 
cohesion’.

However, there is some fightback. In 
July 2020 150 public figures, including JK 
Rowling, Margaret Atwood and Salman 
Rushdie signed an open letter to Harper’s 
Magazine, attacking cancel culture and 
its ‘intolerance of opposing views, a vogue 
for public shaming and ostracism, and the 
tendency to dissolve complex policy issues in a 
blinding moral certainty’. This, said the letter, 
has led to editors being ‘fired for running 
controversial pieces; books . . . withdrawn for 
alleged inauthenticity; journalists. . . barred 
from writing on certain topics, professors . . 
. investigated for quoting works of literature 
in class, a researcher . . . fired for circulating 
a peer-reviewed academic study and the 
heads of organisations . . . ousted for what are 
sometimes just clumsy mistakes’. 

UK universities also have a poor record 
on cancel culture. In December 2020 Civitas 
reported (among other things) that: 93 of all 
137 university institutions (68%) experienced 
a free speech censorship controversy; 42% of 
Russell Group universities were rated ‘most 
restrictive’ on free speech censorship and 
over half of all 137 universities experienced 
alleged ‘transphobic’ incidents prompting 
demands for censoring speech. The Free 
Speech Union (FSU—launched in February 
2020 to support members’ ‘speech rights’) has 
had an unfortunately busy year. For the union 
has handled a host of free speech injustices 
including ‘no-platforming’ incidents at the 
Universities of Oxford and Exeter, defending 
Darren Grimes (whom the Metropolitan Police 
was apparently investigating for stirring 
up racial hatred following his broadcast 
interview with historian David Starkey) 
and successfully representing controversial 
journalist, Julie Burchill, when her publisher 
cancelled the publication of her book: 
Welcome to the Woke Trials. As FSU founder 
Toby Young remarked: ‘It’s hard to think 
of a time in Britain or America in the last 
200 years when there was less tolerance for 
dissenting voices.’

Free speech & the law 
Article 10 of the European Convention on 
Human Rights (Freedom of Expression) 
deals with this area. The measure provides 
(at 10(1)) that ‘Everyone has the right to 
freedom of expression’ including ‘freedom 
to hold opinions and to receive and impart 

	f enables us to: ‘. . .appoint ourselves the 
arbiters of right and wrong and also the 
judge and jury, because thanks to social 
media, we get to dole out punishment.’

In other words, cancel culture may be 
regarded as a dark use of unedited mass 
publishing and influencing power, strongly 
reminiscent of George Orwell’s dystopian 
novel on totalitarianism, Nineteen Eighty-Four 
(1984), where prevailing power can declare 
someone to be an ‘unperson’. OED defines this 
as someone: ‘. . . who, usually for a political 
misdemeanour, is deemed not to have existed 
and whose name is removed from all public 
records.’ Also ‘a person whose contributions 
or achievements are officially denied or 
disregarded; a person of no political or social 
importance’. So as 1984 observes of one of 
the characters: ‘Syme was not only dead, he 
was abolished, an unperson.’ And the ‘woke’ 
notion of microaggressions recalls 1984’s 
facecrime—‘to wear an improper expression 
on your face’.

There have been many well-known people 
criticised for expressing ‘problematic’ views. 
These include Harry Potter creator, JK 
Rowling, who was accused of transphobia 
after taking issue with the term ‘People who 
menstruate’ as a replacement for women. 
Although she remarked: ‘I know and love trans 
people, but erasing the concept of sex removes 
the ability of many to meaningfully discuss 
their lives’, she remains ‘problematic’ to many.

Another children’s author, Gillian Philip, 
also fell foul of the cancel-mob after she 
tweeted support for JK Rowling’s stand 
against allowing transgender people to 
self-identify as male or female. Writing 
in the Mail on Sunday in August 2020 
(dailym.ai/38UnlOv), she was surprised and 
devastated by the ‘cataclysmic fallout’ and 
‘couldn’t have dared to imagine the damage 
that it was possible for a faceless mob of 
trolls to inflict’. ‘But’, she wrote, ‘much more 
of a shock was the spineless way that my 
publishers capitulated in the face of this foam-
flecked online protest’. 

And on 31 January 2021, Cornerstone 
Barristers voted to expel Jon Holbrook from 
chambers following a controversial and 
‘particularly offensive’ Tweet on his ‘political’ 
Twitter account: ‘The Equality Act undermines 
school discipline by empowering the stroppy 
teenager of colour’. This was in response to 
an Equality and Human Rights Commission 
video about a black girl sent home from school 
because her hairstyle breached uniform 

B
ack in 1971 Coca-Cola ran a TV 
advertisement offering universal 
harmony in a bottle of Coke. All 
together now: ‘I‘d like to teach the 

world to sing/In perfect harmony/I’d like to 
buy the world a Coke/And keep it company.’ 
Some years later the internet was able to offer 
universal connectivity, if not always harmony. 

But, as the COVID-19 lockdown 
demonstrated, the internet can be a force for 
good. Since 23 March 2020 when the stop 
whistle blew on normal life, it’s been the 
internet that’s kept people and businesses 
connected, enabled online shopping, 
afforded smooth remote working and video 
connectivity for many and kept life’s essentials 
ticking. The internet has also developed 
into an astonishingly rich and deep mine 
of information on all aspects of the human 
condition. 

But, of course, in every Eden lurks a 
serpent. And once again the oily snake is 
human nature itself. For if an invention can 
do good, it can also do harm. So it has proved 
in recent years, with Twitter and other social 
media hate mobs able to mobilise barrages of 
viral vitriol against those unfortunates who 
fall out of fashionable favour. These attacks 
often bring misery to their victims and can 
cause loss of position and livelihood.

cancel culture 
For social media has enabled the pernicious 
modern phenomenon of cancel culture (CC), 
which seeks to use mass communication 
power to apply some OED definitions of 
cancel to its targets, ie to annul, obliterate, 
blot out, delete from sight or memory and 
thereby destroy reputations. The Cambridge 
Dictionary defines CC as: ‘a way of behaving in 
a society or group, especially on social media, 
in which it is common to completely reject 
and stop supporting someone because they 
have said or done something that offends you.’ 
Cambridge gives some mindset illustrations 
including that CC:
	f ‘helps to call out and remove problematic 

[in this context ‘problematic’ appears to 
carry the special meaning of offending 
against current linguistic or other 
dynamic strictures of ‘progressive’, 
fashionable or sectional political 
orthodoxy. However, in the cancel culture 
context ‘progressive’ often seems to 
mean regressive in terms of terminating 
avenues of civilised discourse by 
oppressive online bullying] people from 
mainstream culture’;
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information and ideas without interference by 
public authority and regardless of frontiers’. 
But since these freedoms entail ‘duties and 
responsibilities’ they may (at 10(2)) ‘be subject 
to such formalities, conditions, restrictions 
or penalties as are prescribed by law and are 
necessary in a democratic society’, in the 
interests (among other things) of ‘national 
security, territorial integrity or public safety, 
for the prevention of disorder or crime, for 
the protection of health or morals [or] for 
the protection of the reputation or rights of 
others. . .’.

The courts have been vigorous in protecting 
free speech. For example, when considering 
an Art 10 challenge following a conviction 
for obscenity, the European Court of Human 
Rights said in Handyside v UK (App no 
5493/72) (1976) 1 EHRR 737 (subject to 
the provisions of Art 10(2)) that freedom 
of expression: ‘. . .is applicable not only to 
“information” or “ideas” that are favourably 
received or regarded as inoffensive or as a 
matter of indifference, but also to those that 
offend, shock or disturb the State or any sector 
of the population.’

Two recent cases 
There have recently been two significant cases 
on free speech, namely R (Miller) v College of 
Policing and Chief Constable of Humberside 
[2020] EWHC 225 (Admin), [2020] All ER 
(D) 74 (Feb) and Scottow v Crown Prosecution 
Service [2020] EWHC 3421 (Admin), [2020] 
All ER (D) 104 (Dec). Space permits only 
a brief mention, but these decisions are 
certainly worth a close read.

In Miller, the claimant, Harry Miller, a 
former police officer (described by Mr Justice 
Julian Knowles in the Administrative Court as 
‘intelligent and highly educated’) challenged 
the legality of the College of Policing’s Hate 
Crime Operational Guidance (HCOG). He 
also challenged the way he had been treated 
by Humberside Police in the light of this 
guidance, after Mrs B (a ‘post-operative 
transgender lady’) had complained about a 
series of his allegedly ‘transphobic’ tweets, 
which had been ‘drawn to her attention by a 
friend’. Mr Miller argued that the police had 
disproportionately interfered with his Art 10 
right of freedom of expression.

The claimant’s evidence included an alleged 
conversation between himself and PC Gul, the 
Humberside investigating officer:

‘PC Gul said “I need to check your thinking”.
I replied: “So, let me get this straight, I’ve 

committed no crime. You’re a police officer. 
And you need to check my thinking?”

PC Gul answered: “Yes”.
I said, “Have you any idea what 

that makes you? Nineteen Eighty-
Four is a dystopian novel, not a police 
training manual.”’

As the court explained: ‘Nineteen Eighty-
Four is, of course, the 1949 novel by George 
Orwell which coined the term “thoughtcrime” 
to describe a person’s politically unorthodox 
or unacceptable thoughts. The Thought Police 
are the secret police of the superstate Oceania, 
who discover and punish thoughtcrime.’

Mr Miller’s evidence also included the 
following: ‘Finally, PC Gul offered his final 
words of advice, words that I will never forget 
as I was so stunned by them. He said, “You 
have to understand, sometimes in the womb, 
a female brain gets confused and pushes 
out the wrong body parts, and that is what 
transgender is.”’

Julian Knowles J did, however, caution that 
PC Gul: ‘. . . denies telling the claimant that 
he wanted to “check his thinking” and denies 
the comment about “pushing out” the wrong 
body parts. He also denies telling the claimant 
not to tweet further on transgender issues.’ Mr 
Miller, nevertheless, was ‘adamant that these 
things were said’.

In the circumstances, the court found 
HCOG to be lawful in itself since the mere 
recording of ‘a non-crime hate incident’ 
does not breach Art 10(1), but if it does, 
it is prescribed by law and meets two of 
the legitimate aims in Art 10(2) and does 
not unacceptably risk disproportionality. 
However, Julian Knowles J concluded that 
‘Mrs B’s upset did not justify the police’s 
actions towards the claimant including 
turning up at his workplace and then warning 
him about criminal prosecution, thereby 
interfering with his Art 10(1) rights’. It was 
also not rational or necessary for the police to 
warn the claimant. Consequently, the police 
disproportionately interfered with Mr Miller’s 
right of freedom of expression.

Scottow concerned an appeal by case stated 
against conviction by Kate Scottow where 
in St Albans Magistrates’ Court she was 
convicted by a district judge of one offence 
of improper use of a public communications 
network, contrary to s 127(2)(c) of the 
Communications Act 2003 (CA 2003). This 
provides that a person commits an offence 
if ‘for the purpose of causing annoyance, 
inconvenience or needless anxiety to another 
[she] . . .persistently makes use of a public 
electronic network’ (emphases added). This 
arose from a complaint by Ms Hayden, a 
‘transwoman, with a public profile as an 
activist and advocate on transgender rights’ 
in the light of 17 social media messages 
posted by Ms Scottow. Following this, at the 
instigation of the West Yorkshire Police, PC 
Kitchen of Hertfordshire Police had arrested 
Ms Scottow on suspicion of harassment and 
malicious communication.

The district judge said that she was 
‘entirely satisfied’ that Ms Scottow’s ‘purpose 
and intent were . . . to cause annoyance 
and needless anxiety to Ms Hayden’. And 

while the district judge ‘had Art 10 rights in 
mind’, she said that these are not unfettered. 
For Ms Scottow’s comments were ‘merely 
personal comments aimed at Ms Hayden’, 
which contravened the ‘rule’ that adults teach 
children, and should follow themselves: 
‘to be kind to each other and not call each 
other names.’

However, Mr Justice Warby said that 
the prosecution and the judge had had 
insufficient regard to the all-important legal 
context. Sections 125-127 of CA 2003 were 
not intended by Parliament to criminalise 
forms of expression, the content of which was 
no worse than annoying or inconvenient in 
nature, or such as to cause needless anxiety. 
The statutory mischief did not extend to 
causing offence online. The prosecution 
had also ‘failed entirely to acknowledge the 
well-established proposition that free speech 
encompasses the right to offend, and indeed 
to abuse another.’ Furthermore said Warby J: 
‘The Judge appears to have considered that 
a criminal conviction was merited for acts of 
unkindness, and calling others names, and 
that such acts could only be justified if they 
made a contribution to a “proper debate”. 
Neither prosecution nor Judge considered 
whether some more demanding interpretation 
of s 127 [was required] or addressed the 
question of what legitimate aim was pursued, 
or, more importantly, whether the conviction 
of this defendant on these facts was necessary: 
whether it was a proportionate means of 
responding to some pressing social need.’ 

The court therefore found that Ms Scottow’s 
conviction was vitiated by errors of law and 
consequently could not stand. In his judgment 
Lord Justice Bean highlighted ‘the need for 
decision-makers in the criminal justice system 
to have regard, in cases where they arise, to 
issues of freedom of speech’.

conclusion
While these are hard times for free speech 
(often on issues once mainstream but now 
controversial), with those courageous enough 
to express their views often risking career 
casualty, there has been some welcome 
fightback. For as George Orwell wrote in a 
proposed preface to Animal Farm (1945): 
‘If liberty means anything at all it means 
the right to tell people what they do not 
want to hear.’ And few of us would wish 
to live in a 1984 world, even if the modern 
thought police are social media users and 
influential employers rather than totalitarian 
government. In 1906, Evelyn Beatrice Hall, 
paraphrased as follows what she considered to 
be a principle of Voltairean thought: ‘I wholly 
disapprove of what you say—and will defend 
to the death your right to say it.’  NLJ
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