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have been subject to pre-charge bail for 
many months—and, in some instances, 
even years—but ultimately resulted in no 
charges. The injustice of these cases was 
an instrumental element in the cumulative 
calls for a fundamental re-examination 
of the way in which pre-charge bail 
is used. However, despite PCA 2017 
reforming the rules for pre-charge bail, 
concerns remained—shifting to focus on 
the problems posed by the exponential 
implementation of RUI.

On 5 November 2019, only two years 
after PCA 2017 came into force, the 
government announced a review of pre-
charge bail, seeking to address the concerns 
raised around the impact of current 
rules on the police, victims, those under 
investigation and the broader criminal 
justice system (‘Police powers: pre-charge 
bail consultation’, February 2020). It is 
possible to sympathise with the Home 
Office in this task, as the review was an 
undoubtedly difficult job, with several 
stakeholders making salient points. These 
competing interests were also evidenced 
within the Home Office consultation paper 
which led to PCA 2017 (‘Police Powers: 
Pre-charge Bail A Consultation on the 
Introduction of Statutory Time Limits and 
Related Changes’, December 2014). The 
central tenet of the more recent consultation 
was to examine whether further changes 
would ensure that bail is being used, where 
appropriate, and to support the police in 
the timely progression of investigations. 
In January of this year, the Home Office 
published the post-consultation report for 
the consultation paper, ‘Police Powers: Pre-
Charge Bail’. 

The changes brought in by PCA 2017, 
which introduced the presumption against 

the relevant (and relatively new) necessity 
and proportionality criteria are met. 

One of the main problems prior to PCA 
2017 was the effectively limitless time an 
individual could be kept on police bail. 
Compounding this issue was the fact that, 
in such cases, the prospect of a prosecution 
was by no means certain. Statistics are not 
routinely kept, but recent research from a 
range of studies, summarised in a briefing 
from the College of Policing, suggested that 
that around 80,000 people will be on bail 
at any one time—but that, in almost half 
of these cases, no charges will ultimately 
be brought. 

The reforms to this area that were 
advanced by PCA 2017 sought to safeguard 
individual rights in a way likely to diminish 
the previous intrigue and uncertainty 
surrounding pre-charge bail.

However, while the changes to pre-charge 
bail itself were largely welcomed, it is possible 
that there was a failure in foresight as to the 
problems presented by the use of RUI.

a sign of the times? 
Pre-charge bail (sometimes called ‘police 
bail’), where a suspect is released without 
charge but must return to a police station on 
a given date, has been variously described 
as a legal limbo, an assault on liberty, and 
punishment without trial. It is similar to 
‘street bail’, except that the latter occurs 
outside of a police station. Pre-charge bail is 
widely recognised as an important power by 
which the police can continue to investigate 
allegations, but allowing suspects to maintain 
their normal routines—while still affording 
victims of crime a degree of protection.

Prior to PCA 2017, a burst of commentary 
arose from a number of recent high-profile 
cases where individuals under investigation 

T
he Policing and Crime Act 2017 
(PCA 2017) made a number of 
changes to pre-charge bail across 
England and Wales, introducing a 

presumption of release without bail, unless 
the relevant necessity and proportionality 
criteria are met—and a 28-day time limit 
for pre-charge bail in most cases. While the 
time limit on bail was largely welcomed, 
the ‘release under investigation’ (RUI) 
approach to dealing with suspects has 
not been as popularly perceived, despite 
its heavy use. Thus, in November 2019, a 
consultation process was launched by the 
Home Office, seeking stakeholders’ views on 
the effects of RUI.

This article comments on, and critically 
evaluates, the outcomes of recent 
consultations on  pre-charge bail and RUI, in 
the context of PCA 2017.

Watching the detectives? 
PCA 2017 eviscerated changes to pre-charge, 
or police, bail, across England and Wales, 
with grandiloquent fluency, in PCA 2017, ss 
52 to 67. These changes were implemented 
swiftly, with PCA 2017 coming into force 
on 3 April 2017. It introduced new statutory 
and judicial safeguards to the pre-charge 
bail process—including time limits, and a 
hierarchy for the decision-making process. 
The main change is that there has since been 
a presumption of release without bail, unless 
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using pre-charge bail, has had a number 
of knock-on effects within the criminal 
justice system. The post-consultation 
report recognised an increase in the 
number of people who RUI. Use of RUI has 
meant that there are suspects who are still 
under investigation, for lengthy periods, 
but who are not subject to the reporting 
requirements and oversight that they would 
have under pre-charge bail (‘Pre-charge 
bail: consultation on statutory time limits 
and related changes’, December 2014). 
The slew of data presented by Home Office 
in its officiated reports showed several 
worrying trends, including the impact of 
the decreased use of pre-charge bail and 
the increased use of RUI following the 2017 
reforms (see ‘Police powers: pre-charge bail 
overview of the evidence’, Scarlett Furlong, 
Victoria Richardson and Andy Feist, 
January 2021). 

It could be argued that an opportunity 
was missed to further frame the parameters 
for use of pre-charge bail and RUI during 
the Bill stage of PCA 2017. However, 
the government’s announcement in 
January of this year was to the effect that 
proposed new legislation will remove the 
presumption against use of pre-charge 
bail, and make it easier to use bail in cases 
where it is necessary and proportionate. 
This outcome, the government suggested, 
will create a neutral position within 
legislation—so that there will be neither a 
presumption for, nor against, pre-charge 
bail. Furthermore, any decision on bail 
will continue to be made with reference to 
whether it is necessary and proportionate, 
on a case-by-case basis. 

Nevertheless, despite being a welcome 
change, there remain issues inherent within 
the new approach to police bail—and 
these issues run deeper than is presently 
perceived, affecting more than just ‘complex 
cases.’ Conversely, the potential problems 
for non-’complex’ cases can best be 
described by way of analogy.

Stop the clocks? 
Let us consider the hypothetical example of 
a case where Tommy, a hypothetical suspect, 
was released on pre-charge (police) bail, 
on 1 January 2021, for 28 days (as per the 
PCA 2017 approach)—with the police then 
passing the file to the Crown Prosecution 
Service (CPS) on 9 January, leaving 20 days 
or permitted time remaining. The ‘clock’ 
then stops, as the CPS reviewed the file 
and sent it back, with a number of actions, 
on 16 January. The ‘clock’ then started 
again—with the police still having 20 days of 
bail left—resulting in a de facto shift of the 
effective bail date to 8 February 2021. If the 
police then sent the file back to the CPS after 
five days, on 21 January 2021, the ‘clock’ 
then pauses—with 15 days left on it. If then, 
after seven days, the CPS sent the file back 
to the police on 28 January 2021, 28 days 
after initial bail was granted, the police still 
have 15 days of bail left on the ‘clock’ to use! 
If the police then did a few more actions and 
sent the file back to the CPS on 10 February 
2021, with five bail days left, and the CPS 
authorised the charges and send the file 
back, six days later, on 16 February, the 
suspect would then get a call telling him to 
come in to answer bail in five days’ time, on 
21 February 2021. In this way, the ‘limited’ 
28 days bail can be seen to have just lasted 
the best part of two months. This problem 
remains unresolved, and could happen until 
this changes.

review of rUi: about time? 
The hypothetical example above 
demonstrates the practical concerns of how 
the ‘clock’ count on pre-charge bail custody 
time limits pauses when the case is referred 
to the CPS. 

The perceived advantages of PCA 2017 
included its introduction of a presumption 
of release without bail (in the form of 
RUI), and the new 28-day time limit on 
the length of pre-charge (police) bail. 
However, in addition to the hypothetical 

situation described above, a further distinct 
disadvantage is how the time limit can 
be increased up to three months, where 
authorised by a superintendent (but any 
three- or six-month extension(s) thereafter 
must be granted by a magistrate). Arguably 
as a means of dealing with the new 
restrictions, the police began releasing 
suspects under investigation (after their 
initial interview or detention)—thus 
releasing them with no bail conditions in 
place, nor a date set for them to return to the 
police station. Yet, if the police wanted to 
question them again while released under 
investigation, they could either invite them 
in for a voluntary interview or arrest them 
(subject to there having been grounds for 
arrest in the first place). PCA 2017 has thus 
reframed, rather than reformed. 

At this point, critics may call PCA 2017 
an overcorrection to legislate to allow 
RUI, as, perhaps, yet another apparent 
antidote to the pre-charge bail fairground. 
Yet it stretches credulity to imagine the 
axiomatic truth that is at the heart of PCA 
2017—that anyone examining bail policy 
must be expected to defend its position 
in a way that can be examined with legal 
thoroughness and verifiable accountability, 
in the appropriate context. The current 
position regarding pre-charge bail and RUI 
(as demonstrated in ‘Tommy’s predicament’) 
should be unceremoniously frozen out with 
further reform. The most recent consultation 
has now shone a spotlight on the position 
of arrested suspects and pre-charge bail, 
to reveal a set of problems necessitating 
yet further legislative adjustment. Further 
reform to this area will no doubt remain 
a hotly contested topic of controversy in 
criminal justice—and is one in which 
perhaps only time will tell…  NLJ
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