
to work in a high-end brothel. If the person 
is already a prostitute, he or she cannot 
‘become a prostitute’, so it is not incitement 
to offer more to a sex worker to get them to 
move brothels (R v Ubolcharoen (Phanda) 
& Thonarin (Buppha) [2009] EWCA Crim 
3263). Therefore, if a person was already a 
prostitute, a person could not be liable for 
causing them ‘to become’ a prostitute. If they 
had not been a prostitute for a long time (in 
the recent past) and had been in some other 
career before the defendant incited them to 
re-enter the sex industry, then the defendant 
ought to be liable. In Ubolcharoen, the court 
seems to have misinterpreted the law by 
suggesting that a person is a prostitute for 
life, even if she has not worked as one for 
years. Causation would require the defendant 
to do something to either trick the victim 
into working as a prostitute or forcing her 
to do so. 

Suppose X tells his classmate Y that he is 
earning £400 per hour sleeping with elderly 
people and that it is paying for his PhD. This 
incentivises Y to become a sex worker. X will 
not be liable for any offence because he does 
not incite or incentivise Y for the purpose 
of making a gain. They are no more than 
contrahents to an illegal contract. Does the 
defendant have to in fact make a profit from 
the prostitution she has caused or incited? 
There is no need to prove the defendant 
made an actual gain. It is enough to show 
she incited or caused another to become 
a prostitute with the ulterior intention of 
making a gain. 

Suppose wealthy D has a classmate who 
is unable to pay debts and is about to lose 
her car, so D offers to pay her debts for sex. 
Here the sex is provided ‘to another person in 
return for payment or a promise of payment.’ 
Nonetheless, D will not be liable as this is a 
‘bilateral transaction’ of offer and acceptance: 
solicitation and sex service. D does not intend 
to make a gain from the prostitution. The 
offence is aimed to those who incite others to 
become prostitutes so that they may make an 
‘independent gain’ from their prostitution (R 

This offence is not aimed at criminalising 
bilateral transactions. It does not criminalise 
solicitation resulting in a sex service being 
provided, as opposed to inciting a person to 
work as a sex worker with the ulterior aim of 
making a gain from their sex work. There is 
not a ‘strong harm principle’ justification for 
proscribing solicitation of sexual services, if 
the service is provided voluntarily. As Laura 
Graham argues, ‘continued overreliance 
on criminal law to respond to sex work is 
misjudged and that, rather than protecting 
sex workers from exploitation, governing sex 
work through crime creates a context within 
which violence and exploitation is able to 
flourish in the sex industry’ (‘Governing 
Sex Work Through Crime: Creating the 
Context for Violence and Exploitation’, L 
Graham, June 2017, Journal of Criminal Law 
81(3):201-216).

To try to stretch an exploitation offence 
that covers those who seek to incite others 
to work as prostitutes to make a gain to 
cover solicitation and harassment is a 
misinterpretation of the law. The police need 
to use their resources carefully to obtain 
convictions where it is likely the crime fits 
the facts. To the extent that a person causes 
another to be a sex worker (by compelling 
them with threats of violence or other harm), 
that is already a serious crime under SOA 
2003, s 4. Sex work is not a crime in itself, as 
long as the sex worker is aged 18 or older. 

The conduct element 
This offence requires either incitement or 
causation. It seems ‘incitement’ will cover 
anything, including offering a person £300 

There is a huge justice problem in 
trying to get convictions for sexual 
harassment, sexual assaults and 
rape, while ensuring only the guilty 

are punished. Nonetheless, the starting 
point has to be to charge the right offence. 
Using prostitution offences to target sexual 
harassment from landlords is not likely to 
fit well enough to obtain a conviction. The 
better option is to target solicitation that is 
a course of conduct as harassment, contrary 
to the offences found in the Protection from 
Harassment Act 1997 (PHA 1997).

Section 52 of the Sexual Offences Act 2003 
(SOA 2003) provides:

‘(1) A person commits an offence if–(a) 
he intentionally causes or incites another 
person to become a prostitute in any part 
of the world, and (b) he does so for or in 
the expectation of gain for himself or a 
third person.

(2) A person guilty of an offence under 
this section is liable–(a) on summary 
conviction, to imprisonment for a term 
not exceeding 6 months or a fine not 
exceeding the statutory maximum or 
both; (b) on conviction on indictment, to 
imprisonment for a term not exceeding 
7 years.’ 

Is seeking sex instead of cash for rental accommodation 
incitement of prostitution for gain? Dennis J Baker investigates

Payment by 
alternative means

IN BRIEF
 f In pursuing a conviction for sexual 

harassment, it is a misinterpretation of the 
law to use the exploitation offence under the 
Sexual Offences Act 2003 which covers those 
who seek to incite others to work as prostitute.
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v Congdon [1990] NLJR 1221). Exchanging 
sex in a quid pro quo situation between two 
consenting adults does not come within remit 
of the offence, even if it involves a landlord 
offering accommodation for sex. He could 
rent his rooms and use the cash to pay for 
the exact same service. The fact he provides 
a service for a service does not change the 
bilateral nature of the transaction (HMRC 
might be interested to know how this income 
was declared, but that is another matter). 
Similarly, if D asks for a sex bribe to allow V 
to star in a movie he is producing, this does 
not cause V to become a prostitute. Both D 
and V ought to be charged with bribery under 
the Bribery Act 2010, not for the offence 
found in SOA 2003, s 52. This conclusion is 
supported by the fact that the offences in ss 
52 and 53 are ‘lifestyle’ offences that come 
within the purview of the Proceeds of Crime 
Act 2002. These offences are aimed at those 
who encourage people to sleep with third 
parties with the ulterior intention of gaining 
income from those transactions between the 
sex worker and the third parties. 

What if the solicitation is in reverse? 
Suppose the tenant offers her landlord sex 
in lieu of paying rent? It is not a crime to 
cause oneself to be a prostitute (R v Broadfoot 
[1976] 3 All ER 753 ; R v Christian (1913) 78 
JP 112). Rent comes within the purview of 
payment as set out in s 54(3), but D’s landlord 
is not trying to make an independent gain. 
This is a bilateral transaction. The aim is only 
to obtain the sexual service for the rent, not to 
incite or cause the victim to exchange sex to 
provide the landlord with a financial gain.

The mental element 
The defendant must intentionally cause or 
incite the victim ‘to become’ a prostitute with 
the ulterior intention of making a gain from 
the victim’s prostitution. A person cannot 
intend a person to become a prostitute 
in the future if that person is presently a 
prostitute. The intention here is simply that 
the prostitute continue to be a prostitute. In 

R v Brown [1984] 3 All ER 1013 at p1015, 
Glidewell J said: ‘In order to become a 
prostitute the woman has to start by not 
being a prostitute. Whether a man genuinely 
believes that the woman is not a prostitute, 
is of course a question for the jury. But if he 
does genuinely believe that she is…, then 
it is difficult to see how he can be said to be 
trying to procure her to become that which he 
already believes she is.’ 

Intending someone to continue something 
is distinct to intending they become 
something. However, if the person is not 
presently a prostitute and has not been 
one in the immediate past (for at least 
three months), a person could intend that 
person to become a prostitute again. If a 
person has given up the trade and is no 
longer a prostitute, this offence would be 
made out should someone incite her back 
into prostitution with the ulterior intention 
of making a gain. If, unbeknown to the 
defendant, the incited person is already a 
prostitute, the defendant could be liable for 
attempting to incite another to become a 
prostitute.

It has been reported in the media (The 
Mirror, 24 Feb 2021) that a landlord has 
been charged over ‘sex-for-rent’ allegations: 
‘Landlord Christopher Cox, 52, offered 
women accommodation if they agreed 
to cook and clean around the house, 
magistrates were told. Staines Magistrates’ 
Court was also told that Cox sought women 
to wear bikinis around the house whenever 
he was home. And he wanted them to 
be willing to engage in bondage, BDSM, 
spanking, and to sleep in his bed each night, 
the court heard.’

It is also reported in the same media 
report that the individual was charged with 
‘intentionally causing or inciting another to 
become a prostitute in any part of the world 
for, or in expectation, of gain and pleaded 
not guilty to one count of intentionally 
controlling activities of another person in 
relation to prostitution in any part of the 

world or in expectation of gain for yourself.’ 
The offence found in SOA 2003, s 53 

concerning controlling the activities of 
prostitutes seems misplaced, because 
soliciting itself and offering rent instead of 
cash is hardly an act of control. Asking a sex 
worker to dress a certain way or do certain 
acts is a simple act of soliciting particular 
services. Again, he is not doing this to make 
a gain for himself or another. The only gain 
is the sexual services which is a part of a 
bilateral transaction. If he had offered cash 
instead of rent the story would not have 
been newsworthy and he would not have 
been charged. It is tragic that he sought 
homeless women to provide these services, 
but that is the reality of sex work, whether 
the person is paid cash or is given rent as 
payment for the service. 

He has no obligation to provide free 
accommodation, but he also has no right 
to sexually harass tenants for sex, if they 
have made it clear they are not interested 
in such a deal and are happy to pay cash 
as a normal tenant would do. The barrier 
for a conviction here is that he did not 
make a gain. He only gained the service, 
and the law does not criminalise soliciting 
sexual services through online webpages 
such as Craigslist. Hence, the law does not 
convert solicitation and the exchange of 
bilateral services into the serious offence of 
inciting prostitution for gain. The landlord 
would only be liable if he offered the rent 
on the condition that the women work as 
prostitutes and give him or someone else 
part of the earnings received from them 
sleeping with third parties. In appropriate 
cases a landlord could be charged with 
harassment, if he is pestering tenants for 
sexual services and they have on more 
than one occasion declined such an offer. 
Nonetheless, this would not prevent him 
advertising to the world at large.  NLJ
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